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BEFORE THE
POLLUTION CONTROL HEARINGS BCQARD
STATE QOF WASHINGTON

IN THE MATTER OPF
ACE GALVANIZING, INC,,

Appellant, PCHB No. 84-314

V. FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
PUGET SOUND AIR POLLUTION ORDER

CONTROL AGENCY,

Respondent.

This matter, the appeal of a ¢ivil penalty of $1,000 for the
alleged viclation of Section 9.11(a) of Puget Sound Air Pellution
Control Agency's Regulation I, came on for hearing in Seattle on
March 2%, 1985, before the Pollution Control Hearings Board, Wick
pufford {presiding) and Lawrence J. Faulk.

Appellant Ace Galvanmizing, Inc., appeared through i1ts manager
Michael Buckland., Respondent Puget Sound Air Polliution Contrcl Agency
was represented by 1ts attorney Keith D, McGoffin. Reporter Donna XK.

Woods reported the proceedings.
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Witnesses were sworn and testified. Exhibits were examined. Fio
the testimony heard and exhibits examined, the Board makes these
FINDINGS OF FACT
1
Appellant Ace Galvanmizing, Inc., 18 located at 429 South 96th
gtreet 1n an industrialized Seattle neighborhood Known as Scuth Park.
In 1ts galvanizing operations the company uses materials containing
zinc and ammonium compounds, The site 1S 1n a non-attainment areg for
naticnal ambient air quality standards for particulates,
II
respondent Puget Sound Air Pollution Control Agency (PSAPCA] 18 a
municipal corporation with responsibility to conduct a program of air
pollution prevention and control in a multi-county area which includes
the si1te of appellant's plant.
III
On the morning of August 31, 1984, an 1aspector for PSAPCA while
responding to a cemplaint observed and photographed visible emissions
¢oming from the roof monitors and open door at the Ace Galvanizing
Plant on South %6th Street. The emissions were blue 1n color; the
wind was blowing out of the south at a low velocity; the weather was
generally clear; the temperature was about 60°F.
Iv
After making these ¢observations, the inspector contacted the
complainant at her place of work, Varitec, Inc., located at 420 South
96th Sktreet, several hundred feet due north of the Ace Galvanizing
SINAL FINDINGS QOF FaclT,
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plant. The complainant's work area 1s inside a loading dock where the
doors are frequently open to allow customers to pick up and load
purchases.

In this work area the inspector detected fumes with an acidic
guality which caused her Lo cough and which 1rritated her throat. 1In
the fumes an ammonia odor was noticed.

The 1nspector also observed grey dust which had collected on
merchandise stored outs:ide the complainant's cffice door. She
collected a sample of the particulate fallout and, eventually,
transferred it to PSAPCA laboratory technicians for analysis.

v

The complainant signed a formal complaint form identifying Ace
Galvanizing as the socurce of heavy smoke with metallic odor and taste
accompanied by moderate fallout occurring daily in the morning over a
peried of months, She said that eye irritaticn, nausea and headaches
had resulted. She later executed a sworn statement that she saw smoke
coming from Ace Galvanizing on the morning of August 31, 1984, and
experienced the same metallic odor, taste and fallout, She sai1d she
experienced eye irritation and nausea on this occasion.

VI

After vasiting the complainant, PSAPCA's inspector contacted the
Plant Superintendent on the job at Ace Galvanizing and issued to him a
Notice of Violation of PSAPCA Regulation I, Section 9.1l(a}.

VII

Subsequent laboratory analysis of the particulate sample collected
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at Varitec by PSAPCA's inspector revealed that both zinc and ammonium
compounds were present,
VIII

PSAPCA's inspector did not perform a formal plume evaluation for
opacity of the emissions from Ace Galvanizing. The optimum conditions
for smoke reading were not present. However, she estimated an opacity
greater than 20 percent.

IX

On October 19, 1984, PSAPCA i1ssued Notice and Order of Civil
Penalty Ho. 6160, assessing §1,900 for the events of August 31, 1984.
appellant filed 1ts notice of appeal with this Board on November 16,
1984.

X

Respondent's manager Mr. Buckland, did not contest any of the
evidence regarding the presence of smoke and fallout at Varitec and
the physical effects experienced, However, he stated that he did not
believe the problem was coming from his company and suggested several
ather zinc apd ammopnlum sources i1n the neighborhood which might have
been the scource.

Mr, Buckland, was not present during the incident in gquestion.
PSAPCA's inspector testified that she actually saw the emissions fron
Ace Galvanizing and observed their movement to Varitec. 5he alsc =aid
that the other sources suggested were not, according to her

observation, the cause of the problem.
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XI
The Board finds that emissions from Ace Galvanizing, Inc¢., reached
the vVaritec leoading dock on August 31, 1984, and caused the distress
and 11l effects 1dentified by the complainant and PSAPCA's inspector.
X11
PSAPCA 1introduced evidence of prior enforcement actions against
Ace Galvanizing. The Agency's record shows that since 1975, a total
of 15 notices of violation for opacity violations have been issued.
Twelve of these have resulted in ¢ivil penalties, three of which were
appealed. Of the appeals, one was tried to this Board and affirwedN
two were settled on the basis of payment of agreed amounts. ;
The instant case 1s the first time the appellant bas been cited -
for a violation of Section 92.11(a}.
¥111 j
PSAPCA, pursuant to RCW 43.21B.260, has filed with this Board a
certi1fi1ed copy ©of 1ts Regulation I (and all amendments thereto) whzéh
15 noticed, .
A4
IV ;
Any Conclusion of Law which 15 deemed a Findaing of Fact 1s hereby
adopted as such.
From these Findings of Pagt the Board comes to these
CONCLUSIONS OF LAW
I
The Board has jurisdiction over these parties and these matters,
Chapters 43.21B and 70.94 RCW,
FINAL FINDINGS OF FACT,
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11X
PSPACA Regulation I, Section 9.11{(a) states:
1t shall be unlawful for apy person to cause or allow
the emission of any alr contaminant in sufficient
gquantities and of such characteristics and duration

as 15, or 18 likKely to be, ipnjurious to human health,
plant or animal life, or property, or which

unreasonably interferes with the enjoyment of life
and property,
I1I
We conclude that emissions caused by Ace Galvan:izing, Inc., on the
morning of August 31, 1984, had such effects on persons and property
as to vioclate Secticn 9.11{(a).
v
The notice of penalty at 1ssue asserts violations of both Section
9,11{a) and WAC 173-400-040(5). Since we decide that Section 9.11(a}
was violated, we need not consider WAC 173-400-040(5).
v
Section 3.29 of Regulation 1 has been amended to provide a maximun
civil penalty of $1,000. This amendment was adopted on May 10, 1984,
and was 1n effect when the violation at i1ssue occurred and when the
penalty relating to it was imposed.
VI
The appropriateness of the amount of a civil penalty 1s a matter
involving consideration of factors bearing on reasonableness, These
include;

a.) Lthe nature of the violation;
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b.) the prior behavior of the violator;
¢.) actions taken after the vioclation to solve the problem.

See Puget Chemco, Inc., v. PSAPCA, PCHB No. 84-245, et al.

VII

On the basis of the record before us, we are convinced that the
penalty imposed 1n this i1nstance 1s reasonable,

The violation was of a standard relating to environmental harm,
not a technology-kased emissien limitation. Such barm, in fact,
occurred, and the occurrence was 1n a non-attainment area for national
stangdards designed to protect health.

The prior behavior of the violator i1ndicates at least a ten-year
bistory of difficulty in maintaining compliance with related air
pellution control regulations, The record does not disclose that
these problems have been solved or that the violator took any
particular action to prevent a recurrence of the events at 1ssue.

VII

Any Finding of Fact which 1s deemed a Conclusion of Law 1s hereby

adopted as such

From these Conclusions of Law the Bcard enters this
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PSAPCA's Civil Penalty No, 6160 1ssued to Ace (Galvanizing, Inc.,

15 affirmed.,

DORE this 2g+h day of June, 1385,
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